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Protect Californians from Getting Nifonged: The Case for 
Open File Discovery 
Kenan Gultekin1 
I. Introduction 
Prosecutors possess the power to punish criminals, but 
they also have the ability to abuse this authority and 
injure the innocent.  Recent events in North Carolina have 
made clear the dangers of prosecutorial misconduct.  Durham 
County District Attorney Mike Nifong was disbarred for 
failing to disclose exculpatory evidence to the defendants, 
a group of Duke University lacrosse players.2  Nifong 
withheld results of DNA testing that found on the rape 
accuser the presence of DNA from at least four males who 
were not the defendants.3  
California is not immune from prosecutorial 
misconduct.  The California Commission on the Fair 
Administration of Justice held a hearing at Loyola Law 
                                                
1 The author would like to thank Professor Levenson for her 
invaluable assistance in writing this Note. 
2 Duff Wilson, Prosecutor in Duke Case Disbarred by Ethics 
Panel, The New York Times, Jun. 17, 2007, at A1. 
3 See infra pp.40-45. 
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School in the summer of 2007.4  The Commission concluded 
that “professionally inappropriate behavior by prosecutors 
or defense lawyers is not widely prevalent.”5  The 
Commission did find misconduct significant enough to 
recommend changes in the reporting of attorney misconduct.6  
                                                
4 Henry Weinstein, Lawyers Clash over Prosecutorial 
Misconduct: Some Tell a State Panel that Occurrences are 
Common but Discipline is Rare. Others Say Current Rules 
Guard Against Excesses., Los Angeles Times, Jul. 12, 2007, 
at B2.   
5 California Commission on the Fair Administration of 
Justice, Report and Recommendations on Professional 
Responsibility and Accountability of Prosecutors and 
Defense Lawyers, Oct. 18, 2007, at 1, available at 
http://www.ccfaj.org/documents/reports/prosecutorial/offici
al/OFFICIAL%20REPORT%20ON%20REPORTING%20MISCONDUCT.pdf.  
6 Id. at 1-2.  Specifically, the Commission recommends: a 
California Court Rule that reiterates the California 
Business and Professions Code’s requirement that judges 
report attorney misconduct to the State Bar; modification 
of the California Code of Judicial Ethics, so that judges 
report attorney misconduct in criminal proceedings to the 
State Bar and to the attorney’s supervisor; and the 
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The Commission determined that the lack of accountability 
for misconduct inhibits the effectiveness of the criminal 
justice system.7   
Professor Cookie Ridolfi of Santa Clara University 
found that prosecutorial misconduct occurred in 443 cases 
out of the 2130 state cases over the last ten years in 
which misconduct claims were raised.8  Failing to disclose 
exculpatory evidence and making improper arguments were the 
two most common forms of misconduct.9   
A review of 727 jury trial appeals in Santa Clara 
County identified 261 cases involving questionable behavior 
by the prosecutor.10  In one case that resembles Nifong’s 
prosecution of the Duke lacrosse players, District Attorney 
                                                                                                                                            
inclusion of complaints of attorney misconduct in the State 
Bar’s annual reports.  Id. at 24-29.   
7 Id. at 1-2.   
8 Id. at 3. 
9 Id. 
10 Fredric N. Tulsky, The Santa Clara County Criminal 
Justice System Failed Miguel Sermeno, San Jose Mercury 
News, Jan. 22, 2006, at A1. 
 - 4 - 
Benjamin Field withheld a medical examination that showed 
no evidence of sexual assault.11   
Mike Nifong’s prosecution, however, is a rarity.12  
“Because it is so difficult to discover, much prosecutorial 
misconduct goes unchallenged, suggesting that the problem 
is much more widespread than the many reported cases of 
prosecutorial misconduct would indicate.”13  Professor 
Laurie L. Levenson of Loyola Law School reported that 
within the California District Attorneys Offices there is 
                                                
11 Id.  Fredric N. Tulsky, Prosecutors, San Jose Mercury 
News, Jan. 23, 2006, at A1. 
12 David Feige, One-Off Offing: Why You Won’t See a 
Disbarment Like Mike Nifong’s Again, Slate, Jun. 18, 2007, 
http://www.slate.com/id/2168680; Emily Bazelon, Prosecutor 
Protector: The Ethics Charges Against District Attorney 
Mike Nifong Are a Rarity, Slate, Feb. 7, 2007, 
http://www.slate.com/id/2159261.  
13 Angela J. Davis, Arbitrary Justice: The Power of the 
American Prosecutor, 126 (Oxford University Press 2007). 
Davis also points to the Supreme Court’s deference to 
prosecutors, its valuing criminal convictions over 
punishing prosecutors, and the fact that the defense seeks 
reversal of a conviction as its remedy.  Id. at 158. 
 - 5 - 
“a complete lack of transparency of internal discipline 
procedures.” 14  Professor Levenson also found that “many 
offices lack formal procedures for tracking and 
investigating complaints, with no uniform policy.”15 
While both the United States Constitution16 and 
California discovery rules17 require the prosecutor to 
disclose exculpatory information, this Note argues that an 
open file system like that used in North Carolina18 better 
protects a defendant’s right to due process.  An expansive 
discovery system creates an atmosphere of transparency in 
criminal procedure.  There is a presumption that the 
defendant is entitled to complete access to the 
prosecutor’s files.  Open file discovery reduces the 
discretion the prosecutor has in deciding which evidence to 
disclose to the defendant.  By reducing this discretion, 
which is the source of much prosecutorial misconduct,19 open 
                                                
14 California Commission on the Fair Administration of 
Justice, supra note # at 10. 
15 Id. 
16 See infra Part IV. 
17 See infra Part VI.A. 
18 See infra Part V.A. 
19 See infra pp. 17-21. 
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file discovery makes it more likely that the prosecutor 
will comply with her constitutional obligations. 
Using Nifong as a case study, this Note will compare 
North Carolina’s open file discovery to the more limited 
reciprocal discovery system in California.  Part II of this 
Note introduces the factual background by recounting the 
events that led to the accusation of rape against the Duke 
lacrosse players.  Part III explores how prosecutorial 
misconduct occurs and the motivations for misconduct. Part 
IV explains the constitutional requirements of prosecutors 
regarding discovery.  Part V analyzes the North Carolina 
discovery statute and examines how the defense team used 
the North Carolina discovery rules to prove Nifong’s 
misconduct.  Part VI analyzes the California discovery 
statute and hypothesizes what would have happened if the 
defense had been operating under California rules.  Part 
VII concludes that open file discovery provides a necessary 
check on the power of the government. 
Victims’ rights movements have created systems of 
criminal procedure that are prejudiced against the 
defendant.20  Some believe that judicial scrutiny of the 
                                                
20 See Christopher A. Bracey, Book Review: Truth and 
Legitimacy in the American Criminal Process, 90 J. Crim. L. 
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criminal process is no longer necessary because minorities 
now have sufficient political power to protect themselves.21  
As this Note will show, everyone needs protection from the 
discretion of the police and the prosecution.  The Duke 
lacrosse players who were charged with rape are not 
minorities-they are white-but they were still the victims 
of prosecutorial misconduct.   
We need to protect the rights of criminal defendants 
not because of their race or social class, but because of 
the power of the state to prosecute.  The potential to 
                                                                                                                                            
& Criminology 691, 691 (2000) (“A new perspective on the 
criminal process, premised on the belief that the social 
and political conditions that necessitated liberal reform 
of the criminal process no longer exist, . . . is quickly 
gaining currency in both the theoretical halls of academe 
and the pragmatic realm of municipal governments.  This new 
perspective threatens to render serious talk about the need 
to protect the rights of the accused politically and 
culturally passé.  If the reforms of the 1960s and 1970s 
constituted a revolution in criminal procedure, the current 
climate reflects a powerful and sustained counter-
insurgency.”). 
21 Id. at 692. 
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abuse this power is great, and the consequences can be 
devastating.  Few areas of state activity pose as 
significant a threat as the police power.  Imprisonment is 
the ultimate restriction of liberty.  The United States 
Constitution structures the government in a way that limits 
its power.22  It is significant that four of the ten Bill of 
Rights pertain to criminal justice.23   
As citizens, we need the power of government to 
regulate a complex society, but checks and balances on this 
power exist because the government itself poses a threat to 
                                                
22 See e.g., William D. Araiza et al., Constitutional Law: 
Cases, History, and Dialogues 462 (3d ed. 2006) (“In [the 
Framers’] view, a consequence of too much accumulation of 
power was the loss of liberty of the citizens being 
governed.”). 
23 U.S. Const. amends. IV (prohibiting unreasonable searches 
and seizures), V (requiring due process and prohibiting 
self-incrimination and double jeopardy), VI (requiring a 
speedy trial, information regarding the charges, the 
ability to confront opposing witnesses and obtain one’s own 
witnesses, and assistance of counsel), and VIII 
(prohibiting excessive bail and cruel and unusual 
punishment). 
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citizens.24  The prosecutor is no exception.25  We need the 
prosecutor to pursue convictions of criminals, but the 
possibility of abusing this power means that the prosecutor 
poses a threat to us as well.  As citizens, we must demand 
protection from the state.   
The United States Supreme Court has determined that 
due process requires a prosecutor to disclose exculpatory 
evidence.26  The constitutional guarantees of fair criminal 
discovery, however, are vague.  The fundamental 
constitutional right of due process demands clear 
guidelines.  Criminal defendants require the statutory 
                                                
24 Cf. Margaret L. Paris, Faults, Fallacies, and the Future 
of Our Criminal Justice System: Trust, Lies, and 
Interrogation, 3 Va. J. Soc. Pol’y & L. 3, 61-62 (1995) 
(“The absence of rules constraining interrogators’ lies 
contributes to an atmosphere in which lies and tricks are 
expected fare from government actors.  It is no wonder that 
the assurance ‘I’m from the government-I’m here to help 
you,’ has become a joke.  In such an atmosphere, trust must 
be a very rare phenomenon, existing only in gullible, 
first-time suspects.”). 
25 See infra Part III. 
26 See infra Part IV. 
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protection of open file discovery to protect themselves 
from government abuse.  Open file discovery gives criminal 
defendants the power to assert their right of due process. 
 
II. The Party 
On March 13, 2006, members of the Duke University 
lacrosse team threw a stripper party at an off campus 
house.27  That afternoon, one of the team’s captains, Dan 
Flannery, found the phone number of an escort service 
online and scheduled two strippers for a two hour show for 
$800.28  Kim Roberts drove herself and showed up at around 
11:10 p.m.  Roberts, who used the stage name “Nikki,” was a 
                                                
27 Stuart Taylor Jr. & KC Johnson, Until Proven Innocent: 
Political Correctness and the Shameful Injustices of the 
Duke Lacrosse Rape Case 16 (2007).  This Note relies 
heavily on Taylor and Johnson’s work.  The authors base 
their account of events on extensive research of the 
defense files and interviews with people at the party.  Id. 
at ix.  Time-stamped photographs taken by one of the 
lacrosse players corroborate the stories and provide a 
timeline of the events.  Id. at 24. 
28 Id. at 16-17.   
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thirty-one year old part African-American and part Asian.29  
Roberts smoked a cigarette, had a drink, and engaged in 
small talk with Flannery and Dave Evans, another captain, 
while they waited for the other dancer to arrive.30   
Crystal Gail Mangum,31 or “Precious,” was dropped off 
by her driver around 11:40 p.m.32  Mangum was a twenty-seven 
                                                
29Id. at 23.  A college drop-out, Roberts had been caught 
embezzling $25,000 from an employer.  Don Yaeger & Mike 
Pressler, It’s Not About the Truth: The Untold Story of the 
Duke Lacrosse Case and the Lives It Shattered 4 (2007).   
30 Taylor & Johnson, supra note 27, at 23. 
31 Mangum had been discharged from the Navy after getting 
pregnant by a man who was not her husband.  Id. at 19.  
“She had copped a misdemeanor plea in 2002 to avoid a 
felony trial for stealing a taxicab, leading police on a 
high-speed chase, driving at a pursuing cop who had exited 
his car, and hitting the squad car when he jumped aside, 
visibly laughing all the while.  She had claimed in 1996, 
at age seventeen, that she had been gang-raped by three men 
at age fourteen and in 1998 that her husband had taken her 
out in the woods and threatened to kill her.  Her father 
later said she made up the former incident.”  Id. 
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year old African-American who was taking classes at North 
Carolina Central University.33  She and Roberts introduced 
themselves to each other, had a cigarette, and went into 
the bathroom shared by Evans and another teammate, so 
Roberts could change into her outfit.34  Bodyguards are 
standard for private shows, but there were none present.35 
                                                                                                                                            
32 Id. at 23.  Taylor and Johnson suggest the driver was 
Mangum’s pimp and that she engaged in prostitution.  Id. at 
20.  Yaeger and Pressler are more blunt.  “‘She was more of 
a hooker than a stripper.’”  Yaeger & Pressler, supra note 
29, at 51 (quoting H.P. Thomas, or “Fats,” a former 
security guard at Platinum Club, a strip joint where Mangum 
worked).  Yaeger and Pressler cite a newspaper report that 
Mangum’s high speed chase came after she stole the keys to 
a taxicab driver during a lap dance at an unsuccessful 
audition at Diamond Girl in 2002.  Id. at 51-52.  According 
to Fats’s ranking of the dancers at Platinum, “‘Crystal was 
in the bottom two when it came to looks and ability to make 
money.’”  Id. at 51. 
33 Taylor & Johnson, supra note 27, at 19. 
34 Id. at 23-24. 
35 Id. at 24. 
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The women started dancing in the living room at 
midnight, but the performance did not last long.  Mangum, 
visibly intoxicated, stumbled and fell down.  Roberts got 
down on the floor also, and the two dancers began to 
simulate oral sex.  Someone asked if they had brought sex 
toys, and Roberts replied, “I’d use your dick, but it’s too 
small.”  The same person grabbed a broomstick and asked, 
“Why don’t you use this?”36   
An irate Roberts and an inebriated Mangum stormed out 
of the living room.  The striptease had lasted four or five 
minutes.37   
The two women locked themselves in Evans’s bathroom 
for about five or ten minutes.  The students had mixed 
reactions: some were banging on the bathroom door; some 
left the house; some expressed worry at what the women were 
doing in the bathroom; others were demanding their money 
back.  Roberts and Mangum emerged from the bathroom at 
about 12:15 or 12:20 a.m. with all of their belongings, 
except for a shoe that Mangum left in the living room; in 
fact, Mangum had also snagged Evans’s toiletry kit.38 
                                                
36 Id. at 23-25. 
37 Id. at 25. 
38 Id. at 27. 
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The two women exited the house, and went over to 
Roberts’s car.  Roberts got in her car, but Mangum went 
around the back of the house to return inside for her shoe.  
Mangum yelled and banged on the door at the top of the 
steps of the back porch, but the door was locked.  Some 
players opened it after hearing a thud and found Mangum 
lying down on the bottom steps of the porch.39 
One of the players retrieved Roberts from her car and 
they helped Mangum into Roberts’s car.  Roberts noticed 
that Mangum did not have her purse and went around the back 
of the house to look.  Unable to find it, Roberts walked 
back to her car.  Along the way she called one of the 
players a “‘little dick white boy who probably couldn’t get 
it on his own and had to pay for it.’”  The player 
responded by calling her a “nigger.”  As Roberts was 
driving away, a player walking back to campus yelled, 
“‘Hey, bitch, thank your grandpa for my nice cotton 
shirt.’”40 
                                                
39 Id. at 27-28. 
40 Id. at 28-29.  The players’ comments sparked an explosion 
of existing race and class tensions between Duke students 
and Durham residents.  See Yaeger & Pressler, supra note 
29, at 27-32.  Lacrosse players epitomized the white 
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At 12:53 a.m., Roberts called 911 claiming that a 
group of men in front of the house screamed racial slurs at 
her and a girlfriend.  At 12:55 a.m., Sergeant John Shelton 
arrived at the house, but found it deserted.41 
At 1:22 a.m., a grocery store security guard, at the 
behest of Roberts, called 911 saying there was a drunk 
woman that needed help.  Sergeant Shelton arrived at 1:32 
a.m.  Calling her “‘just passed-out drunk,’” he and Officer 
Willie Barfield put her in Barfield’s patrol car.  The 
police took Mangum to be involuntarily committed to the 
Durham Access Center, which provides treatment for 
substance abuse.  During the initial screening, a nurse 
asked Mangum if she had been raped, and Mangum nodded yes.42   
                                                                                                                                            
privilege that Durham’s poorer and mostly African-American 
residents resented.  Id. at 33-46.  Duke professors and 
members of the media fueled the fire, eager to use the 
story of rich, white men violating a poor, black woman to 
further their own agendas.  See Taylor & Johnson, supra 
note 27, at 103-28. 
41 Taylor & Johnson, supra note 27, at 29. 
42 Id. at 30-31.  Mangum had “been involuntarily committed 
before, for a week, in the Holy Hill Hospital in Raleigh 
the summer before. . . . [H]er nod in response to the rape 
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Over the next few months Mangum would give many 
different and conflicting accounts of the alleged rape to 
both police and doctors; she would also recant her 
allegations once.43  But that did not stop Nifong from 
pronouncing judgment.  In an interview with MSNBC’s Dan 
Abrams on March 28, 2006 (15 days after the party), he 
said, “I am convinced that there was a rape, yes, sir.”44 
 One year later, North Carolina Attorney General Roy 
Cooper corrected Nifong’s mistakes. 
                                                                                                                                            
question was her ticket out . . . .”  Id. at 31.  The 
police took Mangum from the Durham Access Clinic to the 
emergency room at Duke University Medical Center.  Id.  It 
probably would have been better for her to stay in the 
substance abuse clinic.  Mangum asked for painkillers at 
the hospital at the University of North Carolina on March 
15, March 28, and April 3.  Id. at 35. 
43 See infra pp.37-39. 
44 The Abrams Report (MSNBC television broadcast Mar. 28, 
2006), available at http://www.msnbc.msn.com/id/12065803/.    
Incredibly, Nifong had not yet even spoken with Mangum when 
he appeared on The Abrams Report; he did not meet her until 
twenty-eight days after the party.  Taylor & Johnson, supra 
note 27, at 171. 
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Today we are filing notices of dismissal for all 
charges against Reade Seligmann, Collin Finnerty, 
and David Evans. . . . We believe that these 
cases were the result of a tragic rush to accuse 
and a failure to verify serious allegations.  
Based on the significant inconsistencies between 
the evidence and the various accounts given by 
the accusing witness, we believe these three 
individuals are innocent of the charges.45 
 
III. Prosecutorial Misconduct 
 The prosecutor has the ability to misuse his office 
because of the enormous power that he or she possesses.  
The prosecutor decides whether or not to file charges, what 
charges to file, and whom to file the charges against. 46  
“The prosecutor, in short, holds the power to invoke or 
deny punishment.”47   
The word “discretion” embodies this power.48  “A 
prosecutor’s power to invoke or deny punishment at his 
                                                
45 Comments by Attorney General Roy Cooper, 
http://www.ncdoj.com/DocumentStreamerClient?directory=Press
Releases/&file=Dismissal%20Statement%20Press.pdf.  
46 Bennett L. Gershman, Prosecutorial Misconduct 151 (2nd 
ed. Thomson/West 2007).   
47 Id. 
48 See id. at 152-62; see generally Davis, supra note 13 
(discussing “how the everyday, legal exercise of 
prosecutorial discretion is largely responsible for the 
 - 18 - 
discretion is the power to control and destroy people’s 
lives.”49  The exercise of prosecutorial discretion is so 
                                                                                                                                            
tremendous injustices in our criminal justice system.”).  
Id. at 17.  Cf. Laurie L. Levenson, Working Outside the 
Rules: The Undefined Responsibilities of Federal 
Prosecutors, 26 Fordham Urb. L.J. 553, 554 (1999) (“While 
there are ‘rules’ in [criminal procedure], they take a back 
seat to the discretionary powers prosecutors are expected 
to exercise wisely when performing their duties.”).  
Professor Levenson, a former federal prosecutor, views 
prosecutors’ discretion as a powerful tool that allows them 
to “tailor justice.”  Id. at 558. See also id. at 567 nn. 
57-58 (discussing the benefits of prosecutorial 
discretion).  Professor Levenson argues for human, rather 
than procedural, solutions; in particular, she stresses the 
importance of hiring the right people.  Id. at 568.  If all 
prosecutors were as honest and as respectful of 
constitutional rights as Professor Levenson, there would be 
no need for rules. 
49 Gershman, supra note 46, at 154-55. 
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dangerous because it can lead to imprisonment or 
execution.50   
The prosecutor has more than one role: while the 
prosecutor’s job is to advocate zealously on behalf of the 
people to win convictions of those who have violated 
criminal statutes, his work is much more complicated.51  He 
may decide not to file charges because he believes the 
arrestee is not guilty or that there is insufficient 
                                                
50 The American Bar Association noted the lack of policies 
regarding the exercise of prosecutorial discretion as one 
of the reasons for suggesting a nationwide moratorium on 
executions.  ABA Death Penalty Moratorium Implementation 
Project, State Death Penalty Assessments: Key Findings, 
available at http://www.abanet.org/moratorium/home.html. 
51 See Berger v. United States, 295 U.S. 78, 88 (1935) (The 
prosecutor’s interest “in a criminal prosecution is not 
that [he] shall win a case, but that justice shall be done.  
As such, he is in a peculiar and very definite sense the 
servant of the law, the twofold aim of which is that guilt 
shall not escape or innocence suffer. . . . It is as much 
his duty to refrain from improper methods calculated to 
produce a wrongful conviction as it is to use every 
legitimate means to bring about a just one.”).  
 - 20 - 
evidence to win a conviction; he may file different charges 
than the arresting officer for similar reasons.  He may 
also decide that his limited resources would be served 
better by pursuing charges against other suspects. 
 Why would a prosecutor abuse this discretion?  Some 
commentators suggest that the misuse of power stems from 
the adversarial nature of criminal proceedings.52  
                                                
52 See, e.g., Gordon Van Kessel, Adversary Excesses in the 
American Criminal Trial, 67 Notre Dame L. Rev. 403, 440 
(1992) (“[T]he aim of achieving justice can easily 
translate into a desire to convict regardless of the facts, 
particularly if the prosecutor rationalizes that the 
defendant is a ‘bad guy’ who deserves imprisonment for 
having committed other crimes for which he was never 
convicted.”); Paul C. Giannelli, Criminal Discovery, 
Scientific Evidence, and DNA, 44 Vand. L. Rev. 791, 815 
(1991) (arguing that prosecutors promote the reliability of 
DNA in the press while opposing its discovery because of 
the adversarial system); cf. Erwin Chemerinsky, The Role of 
Prosecutors in Dealing with Police Abuse: The Lessons of 
Los Angeles, 8 Va. J. Soc. Pol’y & L. 320-21 (2001) 
(proposing that the criteria for promoting prosecutors rely 
less on conviction rates and more on efforts to prevent 
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Prosecutors bend the rules in the belief that they are 
pursuing justice by obtaining convictions.  Angela Davis 
argues that because of the broad scope of prosecutorial 
discretion, “the line between legal prosecutorial behavior 
and illegal prosecutorial misconduct is a thin one.”53 
A cynic has a simpler view: many prosecutors abuse 
their discretion for evidently shameful goals, such as 
                                                                                                                                            
police misconduct).  But see Darryl K. Brown, The Decline 
of Defense Counsel and the Rise of Accuracy in Criminal 
Adjudication, 93 Calif. L. Rev. 1585 (2005) (arguing that 
recent developments in criminal investigation, particularly 
DNA testing, have shifted the criminal justice system away 
from an adversarial model and towards a truth-seeking 
process). 
53 Davis, supra note 13, at 125-26.  “Their decision-making 
is often arbitrary, hasty, and impulsive, sometimes 
resulting in disparities among similarly situated 
defendants and crime victims.  Because prosecutors make 
these decisions in private without meaningful supervision 
or accountability, they are rarely punished when they 
engage in misconduct.”  Id. at 140. 
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money and power.54  Mike Nifong is one example.  The Durham 
County District Attorney is an elected office, but North 
Carolina Governor Michael Easley appointed Nifong interim 
                                                
54 See, e.g., Stanley Cohen, The Wrong Men: America’s 
Epidemic of Wrongful Death Row Convictions 101-04 (Carroll 
& Graf Publishers 2003) (recounting the conviction and 
subsequent reversal of Clifford Henry Bowen).  Robert Macy, 
the Oklahoma County DA that prosecuted the case, had put 
fifty-three defendants on death row.  Macy was reelected 
five months after the U.S Court of Appeals for the Tenth 
Circuit overturned Bowen’s conviction because the evidence 
that the prosecution had concealed put Bowen’s guilt into 
serious doubt.  Macy was named the state’s outstanding DA 
the next year and elected president of the National 
District Attorney’s Association a few years later.  See 
also Martin Yant, Presumed Guilty: When Innocent People are 
Wrongly Convicted 139 (Prometheus Books 1991) (stating that 
the two main causes of prosecutorial abuse are the 
adversarial system of courts and the elective nature of the 
prosecutor’s office).  “To get re-elected, or elected to a 
higher office, prosecutors feel compelled to maintain a 
high ratio of convictions to indictments.”  Id.    
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DA in April 2005 when the elected DA, Jim Hardin, was named 
a judge.55   
Nifong’s supporters describe him as confident, 
competent, and careful.56  His detractors portray him as 
temperamental, tyrannical, and tenacious to the point of 
being foolishly stubborn.57  Nifong had tried and lost at 
least one rape case that had scant evidence,58 but he had 
also dismissed two other rape charges that he determined 
were baseless.59  When Nifong was appointed District 
Attorney, he had been working in traffic court since 1999, 
having requested easier cases due to being diagnosed with 
prostate cancer.60   
                                                
55 Taylor & Johnson, supra note 27, at 81.   
56 Id.; Yaeger & Pressler, supra note 29, at 91. 
57 Taylor & Johnson, supra note 27, at 81; Yaeger & 
Pressler, supra note 29, at 92-94. 
58 Taylor & Johnson, supra note 27, at 79-80. 
59 Id. at 80. 
60 Yaeger & Pressler, supra note 29, at 92.  When an out of 
town man, frustrated at Nifong’s refusal to settle a 
traffic citation, demanded the DA’s name and title, he 
responded, “‘My name is Mike Nifong and I’m the Chief 
Asshole of the Durham County District Attorney’s Office.’”  
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Nifong reportedly promised Governor Easley that he 
would not run for election after serving out the remaining 
20 months of Hardin’s term.61  Nifong reneged on this 
promise.  “He told associates he needed the extra time in 
office to receive the maximum pension. . . . If he served 
out a full term as elected DA, Nifong’s pension would 
increase by $15,000 annually.”62   
But Nifong’s campaign was not going well.63  Nifong was 
trailing his challenger Freda Black (whom Nifong had fired 
in one of his first acts as a DA)64 by 17 points in a March 
27, 2006 poll, five weeks before the election.65  In 
                                                                                                                                            
Id. at 95.  Many people thought his $106,397 salary was a 
bit much for prosecuting traffic tickets.  Id. at 92. 
61 Taylor & Johnson, supra note 27, at 81. 
62 Id. at 82 (“He told Jackie Brown, who managed his primary 
campaign, ‘I really don’t want this job; I was the last one 
on the list.  I just need three years and seven months for 
retirement.  You won’t have to worry about running another 
campaign for me.’”).   
63 Id. at 83-84. 
64 Id. at 82 (Black was a “longtime rival in the office.”). 
65 Yaeger & Pressler, supra note 29, at 185. 
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addition, Nifong had taken out two personal loans to fund 
his campaign, one for $6601 and another for $22,388.66  
The stripper party was held on March 13, and Nifong’s 
“I am convinced” comment was made on March 28.  Nifong 
charged Collin Finnerty and Read Seligmann on April 17 with 
first-degree forcible rape, first degree sexual offense, 
and kidnapping; bail for each was $400,000.67  Dave Evans 
was indicted on May 15.68 
Nifong undoubtedly used the charges to further his 
election campaign.  On April 11, 2006, Mike Nifong declared 
to a crowd at North Carolina Central University (where 
Mangum was taking classes) that “‘my presence here means 
that this case is not going away.’”69  He later told his 
primary campaign manager: “‘This is like a million dollars’ 
worth of free advertisement.’”70 
                                                
66 Id. at 189.  Yaeger and Pressler also suggest that 
Nifong’s wife was pushing him to run.  Id. at 187. 
67 Id. at 308. 
68 Id. at 310. 
69 Id. at 183. 
70 Id. at 184.  “By March 31, Nifong told the Raleigh News & 
Observer, he’d given ‘in excess of fifty interviews,’ and 
estimated that they consumed forty hours of his time.  But 
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Nifong’s withholding of exculpatory evidence is not an 
unusual form of abuse.71  The duty to disclose such evidence 
to the defense is constitutionally required,72 but 
withholding of exculpatory evidence is still a common form 
of misconduct.  The defendant is once again subject to the 
prosecutor’s discretion.  If a prosecutor has evidence that 
she knows or thinks the defendant does not have, then the 
prosecutor has little fear her withholding of that evidence 
                                                                                                                                            
Nifong’s interviews didn’t slow down for a couple of more 
weeks.  It has been estimated that he granted up to seventy 
interviews in rapid succession.”  Id. at 100. 
71 See supra note 9 and accompanying text; see also Peter A. 
Joy, The Relationship Between Prosecutorial Misconduct and 
Wrongful Convictions: Shaping Remedies for a Broken System, 
2006 Wis. L. Rev. 399, 425 (noting that the suppression of 
material evidence is a leading cause of wrongful 
convictions).  “Suppression of exculpatory evidence was 
found in 43 percent of the exonerations where prosecutorial 
misconduct was a factor leading to the wrongful 
conviction.”  Id. at 425 n.134 (citing Jim Dwyer, Peter 
Neufeld & Barry Scheck, Actual Innocence, app. at 265 
(2000)). 
72 See infra Part IV. 
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will be discovered.  Defense counsel is the check on the 
prosecution’s power, but if the defendant or her counsel is 
not aware of the existence of the evidence, what protection 
does the defendant have against the prosecutor’s abuse of 
power? 
 
IV. The Constitutional Requirement to Disclose Exculpatory 
Evidence 
 The United States Constitution states: “No State shall 
. . . deprive any person of life, liberty, or property, 
without due process of law . . . .”73  The Supreme Court 
held in Brady v. Maryland that “suppression by the 
prosecution of evidence favorable to an accused upon 
request violates due process where evidence is material 
either to guilt or to punishment, irrespective of the good 
faith or bad faith of the prosecution. . . . Society wins 
not only when the guilty are convicted but when criminal 
trials are fair; our system of the administration of 
justice suffers when any accused is treated unfairly.”74  
Exculpatory evidence that the prosecution is 
                                                
73 U.S. Const. amend. XIV, § 1. 
74 Brady v. Maryland, 373 U.S. 83, 87 (1963). 
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constitutionally required to disclose is known as Brady 
material. 
 The Supreme Court expanded this ruling in two 
subsequent cases.  In United States v. Agurs, the Court 
ruled that prosecutors are under a constitutional 
obligation to disclose Brady material even when the defense 
has not requested it.75  The Court held in Giglio v. United 
States that Brady material includes evidence that can be 
used to impeach the government’s witnesses.76  
In United States v. Bagley,77 the Court defined the 
standard of materiality.  “The evidence is material only if 
there is a reasonable probability that, had the evidence 
been disclosed to the defense, the result of the proceeding 
would have been different.  A ‘reasonable probability’ is a 
                                                
75 United States v. Agurs, 427 U.S. 97, 106-07 (1976). 
76 Giglio v. United States, 405 U.S. 150, 154 (1972) (“When 
the ‘reliability of a given witness may well be 
determinative of guilt or innocence,’ nondisclosure of 
evidence affecting credibility falls within this general 
rule.”) (quoting Napue v. Illinois, 360 U.S. 264, 269 
(1959). 
77 473 U.S. 667 (1985). 
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probability sufficient to undermine confidence in the 
outcome.”78 
The Court’s standard of materiality still leaves the 
question of which evidence to disclose up to the 
prosecutor.    Justice Marshall dissented in Bagley and 
proposed that the prosecutor be required to disclose “all 
information known to the government that might reasonably 
be considered favorable to the defendant’s case.”79  “A 
clear rule of this kind, coupled with a presumption in 
favor of disclosure, also would facilitate the prosecutor’s 
admittedly difficult task by removing a substantial amount 
of unguided discretion.”80   
Justice Marshall further argued for a harmless error 
test instead of an automatic reversal when violations are 
found. 81  This test shifts the burden, so that the 
prosecutor must prove the harmlessness of his actions 
instead of the defendant having to prove their 
harmfulness.82   
                                                
78 Id. at 682. 
79 Id. at 696 (Marshall, J., dissenting). 
80 Id. at 698 (Marshall, J., dissenting).     
81 Id. at 696 (Marshall, J., dissenting). 
82 Id. at 705 (Marshall, J., dissenting). 
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Professor Scott E. Sundby of Washington and Lee School 
of Law explains well the paradox that results from the 
Court’s rulings by arguing that a prosecutor should 
practically never be turning over Brady material prior to 
trial.83  In Strickler v. Greene84 the Court differentiated 
between “so-called” and “true” Brady violations.85  True 
violations only occur if the nondisclosure is “‘so serious 
that there is a reasonable probability that the suppressed 
evidence would have produced a different verdict.’”86   
As Sundby notes, a prosecutor faced with ‘true’ Brady 
evidence should almost never be disclosing this information 
                                                
83 Scott E. Sundby, Fallen Superheroes and Constitutional 
Mirages: The Tale of Brady v. Maryland, 33 McGeorge L. Rev. 
634 (2002); see also Mary Prosser, Reforming Criminal 
Discovery: Why Old Objections Must Yield to New Realities, 
2006 Wis. L. Rev. 541, 561-73 (2006) (discussing the 
inadequacy of constitutional standards for discovery); see 
generally Bennett L. Gershman, Reflections on Brady v. 
Maryland, 47 S. Tex. L. Rev. 685 (2006) (discussing the 
unfulfilled promise of Brady to civilize criminal justice). 
84 527 U.S. 263 (1999). 
85 Sundby, supra note 83, at 649-50. 
86 Id. at 650 (quoting Strickler, 527 U.S. at 281-82). 
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prior to trial because the prosecutor should dismiss 
charges that are not supported by the evidence.87  “It is 
important, therefore, to recognize Brady as less of a 
discovery mechanism and as more of a post-trial due process 
safety check where information surfaces after trial that 
exculpatory evidence was suppressed.”88 
Part V. Uncovering Nifong’s Misconduct 
 Because the constitutional rule that requires the 
disclosure of exculpatory evidence provides little check on 
the discretion of prosecutors, we must look to statutory 
protection of the rights of criminal defendants.  A post-
conviction remedy is not sufficient to guarantee an accused 
his or her constitutional right of due process.  Criminal 
procedure should prevent wrongful convictions.  One way to 
ensure criminal justice is to expand pre-trial discovery.  
Open file discovery reduces the amount of discretion the 
prosecutor has when deciding which evidence to turn over to 
the defendant.  By mandating full disclosure, open file 
discovery helps prevent Brady violations. 
A. Open File Discovery 
                                                
87 Sundby, supra note 83, at 652. 
88 Id. at 659. 
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 In the mid-1990s, the North Carolina legislature was 
revising the death penalty laws to speed up the process of 
executions.  Senator Wib Gulley inserted a clause that gave 
death row inmates the right to all police and prosecution 
files while appealing their convictions.  Using these 
files, lawyers for Alan Gell discovered that the 
prosecution had withheld witness statements that showed 
Gell was in jail when the man he was accused of murdering 
had been killed.  Amid much publicity, a jury acquitted 
Gell in his new trial in 2004.  The North Carolina 
legislature passed the open file discovery law in the wake 
of Gell’s acquittal.89 
 “Prior to the 2004 pre-trail open-file discovery law, 
getting information from prosecutors was ‘an ongoing war,’ 
[attorney Jim] Cooney said, in which defense lawyers ‘were 
at the mercy of the DA’ in terms of what was disclosed and 
when the information came forth.  ‘Even in the best of 
circumstances, you’d get stuff at the end, and then you’d 
                                                
89 Joseph Neff, “Open File” Law Gives Defense a Tool to 
Force out Evidence, The News & Observer, Apr. 12, 2007.  
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be forced to decide whether to ask for a recess,’ he 
said.”90 
The open file discovery statute requires that upon 
motion of the defendant, the State must: 
 (1) Make available to the defendant the 
complete files of all law enforcement and 
prosecutorial agencies involved in the 
investigation of the crimes committed or the 
prosecution of the defendant.  The term “file” 
includes the defendant’s statements, the 
codefendants’ statements, witness statements, 
investigating officers’ notes, results of tests 
and examinations, or any other matter or evidence 
obtained during the investigation of the offenses 
alleged to have been committed by the defendant.  
Oral statements shall be in written or recorded 
form.  The defendant shall have the right to 
inspect and copy or photograph any materials 
contained therein and, under appropriate 
safeguards, to inspect, examine, and test any 
physical evidence or sample contained therein.91 
 
The breadth of the law is impressive.  The language 
(“complete” and “all” and “any other matter”) shows the 
legislature’s intent to give the defendant full access to 
the prosecutor’s files.  Joe Cheshire, one of the lawyers 
for the lacrosse players, admired how the law created “‘a 
                                                
90 Guy Loranger, The Nifong Effect, North Carolina Lawyers 
Weekly, Jun. 4, 2007.  Jim Cooney played an integral role 
in exonerating the Duke lacrosse players.  See infra p. 39. 
91 N.C. Gen. Stat. § 15A-903(a) (2007). 
 - 34 - 
transparency in the system of justice, which is what you 
are supposed to have.’”92   
There are other benefits to open file discovery.  Open 
file discovery helps defense counsel with limited resources 
because less time is spent on independent investigation of 
the state’s evidence. 93  There are also costs to open file 
discovery.  Witnesses and victims may be less willing to 
come forward, and DA offices must spend time and money 
complying with disclosure.94  On the other hand, reduced 
criminal discovery can impair judicial efficiency by 
delaying plea bargains, modifications to charges, and 
dismissals.95  In addition to promoting earlier case 
                                                
92 Sharon K. Swanson, Open File Discovery, Grand Jury System 
on Trial, Raleigh Metro Magazine (Sept. 2007), available at 
http://www.metronc.com/article/?id=1403.  
93 See Brown, supra note 52, at 1624-25. 
94 See Swanson, supra note 92 (noting that the lack of 
protection for witnesses under North Carolina’s discovery 
rules has led to a reduction in tips to Crimestoppers and 
observing the frustration of a DA in relating how expensive 
and time-consuming open file discovery is to his office). 
95 Laura Berend, Less Reliable Preliminary Hearings and Plea 
Bargains in Criminal Cases in California: Discovery Before 
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resolution due to plea bargaining, expanded discovery can 
lead to fewer reversals on appeal and fewer motions for 
disclosure.96 
United States Supreme Court Justice Brennan has 
advocated for ensuring fairness of criminal trial by 
allowing more discovery to the defense.97  In his proposal, 
Justice Brennan debunks the three main criticisms of open 
                                                                                                                                            
and After Proposition 115, 48 Am. U.L. Rev. 465, 514 (1998) 
(discussing the negative effect of California criminal 
discovery rules of preliminary hearings). 
96 The Justice Project, Expanding Discovery in Criminal 
Cases: A Policy Review, at 9, available at 
http://www.thejusticeproject.org/solution/Discovery/discove
ry-lr.pdf. 
97 William J. Brennan, Jr., The Criminal Prosecution: 
Sporting Event or Quest for Truth?: A Progress Report, 68 
Wash. U. L.Q. 1 (1990); see also The Justice Project, supra 
note 96, at 2 (“To prevent wrongful conviction, and improve 
efficiency in the criminal justice system, it is necessary 
that discovery laws be as expansive as possible at the 
pretrial phase and that they be uniform, mandatory, and 
enforced.”). 
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file discovery.98  The first criticism is that there will be 
an increase in perjured testimony by defendants and their 
witnesses.99  Justice Brennan responds that the possibility 
that a dishonest accused might abuse discovery “‘is no 
reason for committing the injustice of refusing the honest 
accused a fair means of clearing himself.’”100 
The second argument is that more discovery will lead 
to more witness intimidation.101  Justice Brennan retorts 
that the proper response is not to prevent discovery, but 
to regulate it when necessary.102 
The third criticism is that broad discovery would give 
the defendant an unfair advantage.103  Justice Brennan 
argues that disclosure to the prosecution is usually not 
important given the enormous resources of the state, 
                                                
98 Brennan, supra note 97. 
99 Id. at 5-6. 
100 Id. at 13 (quoting 6 J. Wigmore, Evidence § 1863, at 488 
(3d ed. 1940)). 
101 Brennan, supra note 97, at 6. 
102 Id. at 14. 
103 Id. at 7. 
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including the prosecution’s power to subpoena and the 
police powers of search, seizure, and investigation.104  
 B. Discovering Nifong’s Misconduct 
 The lawyers for the lacrosse players took advantage of 
North Carolina’s open file discovery law to expose Nifong’s 
misconduct.  Nifong’s two major abuses are his decision to 
charge based upon Mangum’s inconsistent statements and 
unreliable identifications and his withholding of evidence 
that showed the presence of the DNA of four males on 
Mangum. 
 Mangum made inconsistent statements to the police and 
to the doctors. 105  Officer Barfield took Mangum to be 
involuntarily committed at the Durham Access Center, where 
she made the first rape allegation.106  Barfield then took 
Mangum from the center to the emergency room at Duke 
University Medical Center.107  
 At Duke, Officer Gwendolen Sutton reported that “‘her 
story changed several times.’”108  Mangum told Sutton that 
                                                
104 Id. at 15. 
105 Taylor & Johnson, supra note 27, at 31-34.  
106 Id. at 31. 
107 Id. 
108 Id.    
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five men forced her to have sex, that she was penetrated by 
all five, and that Brett had penetrated her vagina with his 
hands and penis.109   
Mangum told Sergeant Shelton, on the other hand, that 
some of the people at the party pulled her out of the car 
and groped her, but that nobody forced her to have sex.110  
Shelton reported that she had recanted the rape 
allegation.111  Christopher Day, a Duke campus officer, 
reported that Mangum claimed to have been raped by twenty 
people.112 
 Mangum was examined by three doctors and five nurses 
between 3:00 and 10:00 a.m.113  Mangum told the doctors and 
four nurses that she had been raped vaginally, but denied 
any oral or anal penetration.114   
Dr. Julie Manly and sexual assault nurse examiner Tara 
Levicy performed the forensic examination.115  Dr. Manly 
                                                
109 Id. 
110 Id. at 31-32. 
111 Id. at 32. 
112 Id.  
113 Id.  
114 Id. at 33. 
115 Id. at 32-33. 
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took rape kit samples for DNA test comparisons.116  The 
examination revealed a few cuts on Mangum’s right knee and 
heel, but no physical evidence of a violent sexual assault-
no bruises, bleeding, or vaginal or anal tearing.117 
Nurse Levicy’s report included several pages of notes 
of a narrative interview with Mangum.118  Mangum claimed 
that Nikki and a lacrosse player dragged her out of the car 
and back into the house.119  Matt raped her vaginally and 
orally, and Adam raped her anally.120  Brett did not 
penetrate her (as she had earlier claimed), but all three 
grabbed her legs and pushed and kicked her.121  
Who were Matt, Adam, and Brett?  Mangum fingered them 
in a series of faulty photo line-ups.122  Mangum was unable 
to identify any suspects in the first two (on March 16 and 
21), so Nifong had the police do a third photo session on 
                                                
116 Id. at 32. 
117 Id. 




122 Id. at 154-57.    
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April 4.123  Nifong instructed Officer Gottlieb to show 
Mangum photos of only lacrosse players and to tell her that 
the photos only included people at the party.124  These 
instructions brazenly contradict the standards for suspect 
identification.125   
Not only did the DNA tests not show any of the three 
defendants’ DNA on Mangum, the tests revealed DNA from at 
least four different men.126  There was evidence, therefore, 
that Mangum had been recently sexually active with several 
men who were not the defendants.  One of the DNA samples 
belonged to Dr. Brian Meehan, the head of DNA Security, the 
laboratory that conducted the DNA tests.127  This sample 
revealed that there was also evidence that the tests had 
been compromised by inadequate laboratory procedures.  None 
                                                
123 Id. 
124 Id. at 154, 156. 
125 Id. at 154-55. 
126 Id. at 221-23. 
127 Id. at 221-22.  When the State Bureau of Investigation 
could not find any DNA matching the defendants, Nifong 
sought and received a judge’s permission for more 
sophisticated testing from a private lab.  Yaeger & 
Pressler, supra note 29, at 264. 
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of this information was included in the ten page report 
that Nifong gave to the defense on May 12; Nifong and 
Meehan had agreed not to report it.128 
Nifong handed over to the defense 1278 pages of 
documents, two videotapes, and a compact disc at a May 18 
hearing.129  The DNA information was not included in these 
documents either.130  Defense lawyers moved to have the 
prosecution disclose the underlying data from the DNA 
tests.131 
At a September 22 hearing, Judge W. Osmond Smith III 
ordered Nifong to deliver the data by October 20.132  Nifong 
                                                
128 Taylor & Johnson, supra note 27, at 222.  The only male 
DNA presence they reported was Matthew Murchison, Mangum’s 
boyfriend.  Id. 
129 Id. at 230. 
130 Id. at 279. 
131 Id. at 280. 
132 The previous judge had been less supportive of discovery 
requests.  Id. at 229-30.  The discretion of judges is also 
significantly important to the criminal process.  See 
Laurie L. Levenson, Unnerving the Judges: Judicial 
Responsibility for the Rampart Scandal, 34 Loy. L.A. L. 
Rev. 787, 792-93 (2001) (discussing how judges use their 
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still had not handed it over by the next hearing, October 
27.  At this hearing, Nifong lied and told Judge Smith that 
Dr. Meehan did not say anything beyond what was included in 
                                                                                                                                            
discretion to allow prosecutors to delay discovery while 
preventing defense counsels from continuing trials in the 
face of late discovery); see generally Roberta K. Flowers, 
An Unholy Alliance: The Ex Parte Relationship Between the 
Judge and the Prosecutor, 79 Neb. L. Rev. 251 (2000) 
(discussing the importance of a neutral decision maker to 
the adversarial process); Cf. Daniel J. Capra, Access to 
Exculpatory Evidence: Avoiding the Augurs Problems of 
Prosecutorial Discretion and Retrospective Review, 53 
Fordham L. Rev. 391 (1984) (proposing that prosecutors show 
their entire case files to a judge who would be responsible 
for determining which evidence to disclose to the defense, 
and noting that the in camera review would help solve 
prosecutorial misjudgment, but not prosecutorial 
misconduct).  North Carolina DAs can shop for their judges 
because they have the unique ability to schedule their 
cases according to the judges’ calendars.  Swanson, supra, 
note 92.   
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the May 12 report.133 The hearing, however, resulted in 
Nifong finally handing over the underlying data of the DNA 
tests.134   
Taylor and Johnson note that these delays were well 
timed; the election was November 7, but the next hearing 
would not be until December 15.135  Nifong won the election 
with 49.1% of the vote.136 
The December 15 hearing was the beginning of the end 
for Nifong.  But it was not inevitable, even in an open 
file discovery system.137  Brad Bannon found one page of 
cryptic information out of the 1844 pages received on 
                                                
133 Taylor & Johnson, supra note 27, at 287.  Nifong spent a 
night in jail for this lie.  Jerry Seper, Duke Lacrosse 
Players File Suit for Damages: Trio Cites Nifong, Cops, The 
Washington Times, Oct. 6, 2007, at A01. 
134 Taylor & Johnson, supra note 27, at 301.  
135 Id. at 287. 
136 Yaeger & Pressler, supra note 29, at 311. 
137 “[T]he discovery of [Brady] violations often turns on 
extraordinary defense efforts and dumb luck.”  Andrew D. 
Leipold, How the Pretrial Process Contributes to Wrongful 
Convictions, 42 Am. Crim.L. Rev. 1123, 1150.  Nifong’s case 
is no exception. 
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October 27.138  On December 13, the defense, claiming that 
they had uncovered the DNA of several unidentified men in 
the underlying data to Meehan’s tests, filed a motion to 
compel discovery of all reports by DNA Security and to 
compel the testimony of Dr. Meehan.139  On December 14, the 
defense moved to suppress Mangum’s identifications of the 
defendants.140  Instead of filing a written response to the 
motion regarding the DNA report and scheduling a hearing, 
Nifong had actually brought Meehan along to the December 
                                                
138 Anne Blythe, Prosecutor: Nifong Did It All Wrong: Marsha 
Goodenow of Charlotte Says Prosecutors Across the State Are 
Suffering for Mike Nifong’s Conduct in the Duke Lacrosse 
Case, The News & Oberver, Jun. 15, 2007. 
139 Motion to Compel Discovery: Expert D.N.A. Analysis at 
15-16, State of North Carolina v. David Evans, Collin 
Finnerty & Reade Seligmann, 06 CRS 5581-5583, 4331-4333, & 
4334-4336 (Sup. Ct. Dec. 13, 2006), available at 
http://www.newsobserver.com/content/news/crime_safety/duke_
lacrosse/20061213_dukelacrosse.pdf.  
140 Taylor & Johnson, supra note 27, at 304. 
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15th hearing and told the court Meehan was prepared to 
testify.141 
Brad Bannon, the defense attorney who had immersed 
himself in the DNA files and discovered the presence of 
other males, spent more than an hour, with not one 
objection from Nifong, dragging this information out of 
Meehan in front of the court.142   
Another member of the defense team, Jim Cooney, 
finished Meehan off.  After getting Meehan to admit that 
the May 12 report did not include the complete results of 
his tests, Cooney asked, “‘And that was an intentional 
limitation arrived at between you and a representative of 
the State of North Carolina not to report on the results of 
all examinations and tests that you did in this case?’”143  
Meehan replied, “‘Yes.’”144 
On December 22, Nifong advised the defense that he was 
dropping the rape charges, but would still press charges 
                                                
141 Id. at 307.  Taylor and Johnson note how unusual this 
was and argue that Nifong was trying to catch the defense 
by surprise, which he apparently did.  Id. at 307-08. 
142 Id. at 308-10. 
143 Id. at 311. 
144 Id. 
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for sexual assault and kidnapping.145  Finally, on January 
12, 2007, Nifong asked Attorney General Roy Cooper to take 
over the case.146  Cooper dismissed the charges on April 11, 
2007.147 
On December 28, 2006, the North Carolina State Bar 
brought an ethics complaint against Nifong that centered on 
violations of the pretrial publicity rules.148  On January 
25, 2007, the Bar added charges that the DA had withheld 
exculpatory evidence, accusing him of “‘systematic abuse of 
prosecutorial discretion’” and “‘conduct prejudicial to the 
administration of justice.’”149  Nifong was disbarred on 
June 16, 2007.150 
 
Part VI. Fighting Nifong Under California Rules 
The scope of discovery available to defendants under 
California’s reciprocal discovery system is more limited 
than that under North Carolina’s open file law.  Defendants 
                                                
145 Id. at 316. 
146 Id. at 328. 
147 Id, at 351-52. 
148 Id. at 321. 
149 Id. at 330. 
150 See supra note 2. 
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in California do not have the right of complete access to 
the prosecutor’s files.  California prosecutors have more 
discretion than their North Carolina counterparts in 
determining which evidence to turn over to defendants.  
Defendants in California, therefore, have less protection 
of their constitutional right to due process.  The 
California Supreme Court, however, has held that the 
state’s discovery provisions do not violate a defendant’s 
due process because Brady still mandates the disclosure of 
exculpatory evidence.151 
A. Reciprocal Discovery 
California’s voters changed the criminal discovery 
rules by ballot initiative when they passed the Crime 
Victims Justice Reform Act in 1990.152  As one might expect 
from its name, the act favored the prosecution.  Thomas 
Havlena, the current Chief Deputy Public Defender of Orange 
County, was highly critical. 
Proposition 115, written and promoted by 
California prosecutors, attempted to enact the 
wholesale elimination of nearly all independent 
state constitutional rights for defendants in 
criminal cases. . . . [S]ections of the massive 
initiative reduce the defendant’s right to obtain 
                                                
151 Izazaga v. Superior Court, 54 Cal.3d 356, 378 (1991). 
152 See, e.g., Berend, supra note 95, at 466 nn.1-2 and 
accompanying text.   
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discovery from the state, while still other parts 
create the right of prosecutors to seek and 
obtain pretrial discovery from the defendant.153   
 
Havlena maintained that the purpose was to “limit the 
amount of relevant information available to the defense, 
and ultimately, to the trier of fact.”154   
                                                
153 Thomas Havlena, Criminal Law and Procedure: Proposition 
115 and the Rebirth of Prosecutorial Discovery in 
California, 18 W. St. U. L. Rev. 3, 3-4 (1990).   
154 Id. at 55.  Havlena further argues that the “changes 
were cynically misrepresented by the claim that the 
‘reforms’ enhance the search for truth.”  Id. at 56.  
Current and former district attorneys cite approvingly to 
the ballot statement, which read in part: “‘YOUR MOST BASIC 
RIGHT AS AN AMERICAN IS TO BE SAFE FROM VIOLENCE AND FREE 
FROM FEAR. . . .[Proposition 115] assures that no criminal 
will ever again rape a young girl and hack off her arms, 
and serve only a minimal punishment . . . .’”  Paul J 
Fingst et al., “The Genie’s out of the Jar”: The 
Development of Criminal Justice Policy in California, 33 
McGeorge L. Rev. 717, 734 (2002).  These district attorneys 
also approve of the ballot initiative method as a means of 
establishing criminal justice policy.  Id. at 717-18, 731-
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Professor Laura Berend of the University of San Diego 
School of Law echoes this judgment. “For the most part, 
these changes limit the procedural rights of the accused 
and increase the rights and discretion of the prosecution 
in an effort to harmonize the system with federal law.”155  
Giving prosecutors more discretion gives prosecutors more 
room to abuse their power by withholding evidence favorable 
to the accused. 
 The changes in California criminal discovery were both 
procedural and substantive.  The defense must go through an 
informal discovery process with the prosecution before 
seeking court assistance.156  The defense may seek a court 
order, but it first must show that the prosecution has not 
complied with discovery requests and that the defense has 
complied with the informal discovery requests.157  This 
                                                                                                                                            
35.  Of course, popular votes always seem like a good idea 
when your proposal is popular.   
155 Berend, supra note 95, at 466-67.  See also id. at 495-
97 (characterizing the changes as making criminal 
discovery’s purpose finding the truth as opposed to 
protecting the accused). 
156 Id. at 497-99. 
157 Cal. Penal Code § 1054.5 (West 2007). 
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process delays the involvement of the court158 and allows 
the prosecution to stall discovery requests.  The timing of 
disclosure is important because the success of the 
defendant’s case may rely on sufficient preparation.159 
 Judicial involvement in California also appears less 
forceful than in North Carolina.  While under North 
Carolina law the court “must order the State”160 to disclose 
the State’s complete files, under California law the court 
“may make any order”161 to enforce discovery.  The language 
of the statutes signifies that California judges have more 
                                                
158 Indeed, one of the law’s goals is to “save court time by 
requiring that discovery be conducted informally between 
and among the parties before judicial enforcement is 
requested.”  Cal. Penal Code § 1054(b) (West 2007). 
159 See Giannelli, supra note 52, at 797-98 (“As the Supreme 
Court has recognized, the role of the adversary system is 
to reveal and acknowledge the ‘shortcomings’ of expert 
testimony. . . . The effectiveness of cross-examination 
depends, in large measure, on thorough preparation.  
Similarly, the presentation of defense experts requires 
advance planning-in short, adequate pretrial discovery.”). 
160 N.C. Gen. Stat. § 15A-903(a) (2007). 
161 Cal. Penal Code § 1054.5(b) (West 2007). 
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discretion in compelling discovery requests than judges in 
North Carolina. 
The substantive changes were considerable as well.  
While the prosecution maintains all of its discovery 
rights, “the defense no longer is entitled to information 
that the prosecution does not intend to offer at trial 
unless that information is specified [by statute].  
Proposition 115 curtails the defense’s ability to obtain 
independently information from law enforcement agencies by 
issuing subpoenas.”162  
 California’s statute requires less disclosure than 
North Carolina’s. California law requires the prosecution 
to disclose: 
(a) The names and addresses of the persons the 
prosecutor intends to call as witnesses at trial. 
(b) Statements of all defendants. 
(c) All relevant real evidence seized or obtained 
as a part of the investigation of the offenses 
charged. 
(d) The existence of a felony conviction of any 
material witness whose credibility is likely to 
be critical to the outcome of the trial. 
(e) Any exculpatory evidence. 
                                                
162 Berend, supra note 95, at 499-500.  “Prior to 
Proposition 115, the defense was able to obtain law 
enforcement records such as jail records, 911 tapes, and 
criminal records directly from law enforcement agencies by 
issuing a subpoena duces tecum.”  Id. at 501 n.138. 
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(f) Relevant written or recorded statements of 
witnesses or reports of the statements of 
witnesses whom the prosecutor intends to call at 
the trial, including any reports or statements of 
experts made in conjunction with the case, 
including the results of physical or mental 
examinations, scientific tests, experiments, or 
comparisons which the prosecutor intends to offer 
in evidence at trial.163 
 
There are two ways a prosecutor can abuse this 
statute.  First, by acting as the filter through which the 
defense gets law enforcement records, the prosecutor can 
screen and withhold information that hurts his or her case.  
Second, the prosecutor can choose not to call certain 
witnesses or offer certain evidence at trial in order to 
restrict further the defendant’s access to information.164 
                                                
163 Cal. Penal Code § 1054.1 (West 2007). 
164 See Giannelli, supra note 52, at 808 (discussing the 
problems with Federal rules of discovery).  “[I]f the 
prosecution receives an expert’s report but does not intend 
to call that expert to the stand-the most intriguing 
situation from a defense perspective-the report is 
discoverable only if it is ‘material.’  The problem lies 
not with the materiality standard, but rather with the 
person who first applies that standard.  Leaving the 
initial decision to the prosecutor to determine 
‘materiality’ is fraught with unnecessary risks, which 
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B. Discovering Nifong’s Misconduct in California  
After looking at California’s discovery rules and the 
information used by the lacrosse players’ lawyers to nail 
down Nifong’s lies, it becomes apparent that there is no 
one document that the lacrosse players’ lawyers discovered 
or one procedure they used that is unavailable to 
California defense lawyers. This finding may be 
disheartening to those who hope for a simple statutory 
solution to prosecutorial misconduct.  There are, however, 
significant differences in how the case may have played out 
in California.  These differences are compelling enough to 
advocate for open file discovery. 
 A prosecutor in California is required to disclose 
everything exculpatory, but because she has more discretion 
than her North Carolina counterpart, it is easier for her 
to prevent this disclosure.  The California prosecutor is 
not required by statute to disclose her complete files.  
The prosecutor, not the law, determines what files she will 
turn over.  By giving the prosecutor more discretion, we 
give her more opportunity to abuse her power.  It would 
have been easier for Nifong to refuse discovery requests in 
                                                                                                                                            
often will lead to nondisclosure and needless litigation.” 
Id. 
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California by simply stating that he had turned over all 
exculpatory evidence.   
Judges are more likely to refuse discovery motions by 
the defense if there is no presumption that the defendant 
is entitled to all of the prosecution’s files.  In 
addition, there is less judicial oversight because the 
defendant must make informal requests first.  Therefore, 
more time will pass before a defense counsel can move to 
compel discovery. 
The more motions the defense has to file, the more 
objections the prosecution raises, and the more the parties 
hold hearings, the more time passes.  The defendant’s 
ability to defend himself depends in part on the timeliness 
of disclosure.165 
When the defendant does move to compel discovery, 
California law limits the information to which she is 
entitled.  The language of the statute only requires the 
prosecution to turn over the results of physical or mental 
examinations and scientific tests which he or she intends 
to offer at trial.166  The varying statements that Mangum 
made to the doctors and nurses at the hospital are among 
                                                
165 See supra note 159. 
166 Cal. Penal Code § 1054.1(f) (West 2007). 
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the most damaging to the prosecution.  Nifong could simply 
only call to testify the nurse whose statements strongly 
support the prosecution’s case.167 
 Nifong could then choose not to call the doctor who 
reported scant evidence of sexual assault.  By not calling 
the doctor to testify at trial, Nifong could avoid 
providing the defense with the results of the doctor’s 
exam.  A good defense counsel, familiar with hospital 
practices, would be suspicious of only having a nurse’s 
report.  A lawyer with limited time or skill may not pick 
up on the shortage of medical records. 
Nifong could have chosen not to call Roberts at trial 
to hide her statement that Mangum’s claim was a 
“‘crock.’”168  This decision is unlikely because it would 
raise serious questions about the exculpatory nature of her 
statements.  One would expect Roberts to be one of the 
prosecution’s main witnesses. 
 Nifong’s failure to turn over the underlying data of 
the DNA tests was a clear violation of his constitutional 
obligation to disclose exculpatory evidence.  Under an open 
file system, the defendant would also have been entitled to 
                                                
167 See supra p. 38-39.   
168 Taylor & Johnson, supra note 27, at 30. 
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this information as part of the prosecution’s complete 
files.  While a prosecutor in California would be under the 
same constitutional obligation, the California discovery 
rules make it easier for a reluctant prosecutor to avoid 
disclosure because she would be exercising her discretion 
in determining which evidence to disclose.   
 When the test results from Mangum did not include any 
DNA from the three defendants, the prosecutor could simply 
have determined that he would not introduce them at trial.  
This proposition is admittedly a stretch.  The defendants 
submitted voluntarily to DNA testing, so even an unskilled 
lawyer would suspect exculpatory evidence and move to 
discover the results of these tests.    
But what about Nifong and Meehan’s discussion about 
leaving out the four other male DNA sets found on Mangum?  
Would this be an oral statement that is at the prosecutor’s 
discretion to disclose?169  Perhaps, but it would definitely 
be a “statement of experts made in conjunction with the 
case,”170 right?  In Nifong’s response to the North Carolina 
Bar, he claimed that he had not violated the open file law 
by not sharing this conversation with the defense because 
                                                
169 See supra notes 163-64 and accompanying text. 
170 Cal. Penal Code § 1054.1(f). 
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the law “‘failed to specifically define what the term 
‘statement’ encompassed . . . .”171   
The Bar rejected this argument, but it would have more 
weight in a system that does not presume the defense is 
getting the complete files of the prosecution.  In 
addition, North Carolina’s statute specifically includes 
oral statements.172  In California, Nifong would only need 
to argue that the evidence did not meet the materiality 
standard for disclosure under Brady rather than fight the 
presumption of complete disclosure in open file discovery. 
It is crucial that a prosecutor is held responsible 
for his misconduct.  If a prosecutor is able to weasel his 
way out of being disciplined by the state bar, then she 
faces less serious consequences, and therefore she has less 
incentive to conform her conduct to the rules.173 
                                                
171 Taylor & Johnson, supra note 27, at 344. 
172 Id. 
173 See generally Richard A. Rosen, Disciplinary Sanctions 
Against Prosecutors for Brady Violations: A Paper Tiger, 65 
N.C.L Rev. 693, (1987) (discussing how the failure to 
discipline prosecutors for their misconduct precludes a 
sufficient incentive for prosecutors to refrain from 
misconduct). 
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Even though a California prosecutor is under the same 
constitutional obligation as a North Carolina prosecutor in 
disclosing exculpatory evidence to the defense, open file 
discovery laws create an environment of openness that makes 
it more likely the prosecutor will fulfill her obligations.  
The North Carolina prosecutor is required to disclose her 
complete files as soon as defense counsel files as motion.  
The California prosecutor has more opportunity to evade 
discovery because the initial process of informal requests 
leaves her with more discretion.   
Once the defendant seeks the court’s assistance in 
compelling discovery, the judge in California has more 
discretion than she would in North Carolina to order the 
prosecution to comply.  Once compelled, the California 
prosecutor still has more discretion than her North 
Carolina counterpart because the scope of discoverable 
material does not include her complete files.  Finally, 
because of the more narrow scope of the discovery rules, 
the California prosecutor is more likely to avoid 
punishment for misconduct. 
 
Part VII. Conclusion 
 To be in prison is to be deprived of your freedom.  
But as the Duke lacrosse case shows, the police power can 
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wreck lives even without a conviction. 174  The players were 
spending time, money, and energy even before being charged 
with a crime.175  Nifong, with the help of the local and 
national media, made the players look like rapists across 
the country.  
The police power is especially threatening in a state 
with the death penalty.  How can we, as citizens, give the 
state the power to execute us, but not demand the power to 
defend ourselves from wrongful prosecutions? 
The adversarial nature of criminal procedure is a 
check on the power of the prosecutor.  A defense counsel 
whose purpose is to advocate zealously for his client helps 
to ensure that the prosecution is playing by the rules.  It 
is necessary to give defense counsel the tools required to 
ensure the prosecution is not abusing its discretion.  Open 
file discovery is a tool that can been used effectively to 
prevent prosecutorial misconduct. 
                                                
174 See Yaeger & Pressler, supra note 29, at 193-202 
(discussing the effect of the ordeal on the entire team and 
their families).  Mike Pressler, the head coach, was forced 
to resign on April 5, 2006.  Id. at 169-70. 
175 The families of the team members contributed almost a 
million dollars to cover legal costs.  Id. at 195. 
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While the three defendants were the direct victims of 
Nifong’s prosecutorial abuse, real victims of sexual 
assault may be the ones who suffer the most from Nifong’s 
misconduct.  Rape accusers will probably face more 
skepticism in light of Mangum’s false accusations.  Indeed, 
California law already values discovery over protecting 
victims.176 
 This Note does not claim that victims of prosecutorial 
misconduct suffer more than rape victims, nor does it claim 
that the rights of criminal defendants outweigh the rights 
of rape victims.  Ultimately, however, criminal procedure 
regulates the relationship between the government as 
                                                
176 See Laurie L. Levenson, On California Criminal 
Procedure, § 16:3, at 673 (Thompson West 2006 ed.) (“The 
interest in saving [rape and assault] victims from 
embarrassment is outweighed by the defendant’s right to 
pretrial discovery.”); see also L. Douglas Pipes & William 
E. Gagen, Jr., California Criminal Discovery § 3:18, at 292 
(Matthew Bender & Company, Inc., 3d ed. 2003) (noting that 
a criminal defendant charged with a sexual assault crime 
has the rights to use the provisions of Cal. Penal Code § 
1054.1 and to know the true identity of the victim). 
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prosecutor and the citizen as defendant.177  Therefore, 
criminal procedure must fundamentally be a system that 
protects the rights of the defendant.   
Open file discovery helps prevent the violation of a 
defendant’s constitutional right to due process by reducing 
the prosecutor’s discretion in disclosing evidence.  By 
curtailing the government’s power, open file discovery 
limits the potential for abuse in criminal procedure. 
 Government misconduct comes in many forms.  Hundreds 
of convictions were overturned in the wake of the Rampart 
Scandal when widespread abuse by the Los Angeles Police 
Department became public.178  Recently, Orange County 
                                                
177 Cf. Leipold, supra note 137, at 1124 (“[Pretrial 
criminal discovery rules] have been asked to serve a 
variety of interests-efficiency, community safety, witness 
convenience, avoiding perjury-which sometimes are at odds 
with accuracy, and . . . the cumulative effect of these 
compromises is to make it significantly harder for an 
innocent accused to present a defense.”). 
178 See, e.g., Chemerinsky, supra note 52, at 305; Gary C. 
Williams, Policing the Criminal Justice System: Incubating 
Monsters?: Prosecutorial Responsibility for the Rampart 
Scandal, 34 Loy. L.A. L. Rev. 829 (2001). 
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Sheriff Mike Carona was indicted on corruption charges.179  
A Los Angeles County juvenile probation officer was 
recently indicted on felony child abuse charges.180 
 Transparency in government is an essential element of 
democracy because citizens have a right to scrutinize and 
criticize the conduct of those elected and appointed to 
serve the people.  A culture of openness and a presumption 
of disclosure contribute to the discovery of government 
misconduct.  Open file discovery has the power to 
facilitate transparency in the criminal justice system, to 
improve protection of the constitutional rights of the 
accused, and to help prevent the abuse of government power. 
                                                
179 Christine Hanley et al., Orange County Sheriff Indicted 
on Federal Corruption Charges, Los Angeles Times, Oct. 30, 
2007. 
180 Susannah Rosenblatt, Probation Officer Accused of Child 
Abuse, Los Angeles Times, Nov. 10, 2007. Local government 
misconduct is not limited to the criminal justice system.  
An audit has revealed that child welfare workers in Los 
Angeles used thousands of dollars of gift cards and tickets 
that were intended for foster children. Jack Leonard, L.A. 
County Prosecutors Review Child Welfare Audit, Los Angeles 
Times, Nov. 9, 2007. 
